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punishment for bad behavior, supermax prisons often subject prisoners to this near total 
isolation 'or years on end. Case studies of supermax prisoners provided by prison psychiatrists 
describe a range of symptoms resulting from long term isolation, including appetite and sleep 
disturbarces, anxiety, panic, rage, loss of control, paranoia, hallucinations, suicidal ideation 
_■ , utilations M A review of the studies of supermax facilities shows that "there is not a 
single published study of solitary or supermax-like confinement in which nonvoluntary 
confinement lasting for longer than 10 days, where participants were unable to terminate their 
isolation at will, that failed to result in negative psychological effects." 387 As mentioied above, ii 
the summer of 2004. US authorities opened a new detention facility at Guantanamo that is 
modeled on supermax prisons. 358 It is different than the regular supermax prisons in one 
important way: supermax orisons hold prisoners convicted cf major crimes: at Guantanamo th 

doctors' evaluations of political orisoners held in isolation. For example, in Germany in the 
1970s, members of the Red Army Faction [hereinafter RAF) were being held in solitary 
confinement with sensory deprivatior for periods ranging from months to several years. In 
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confinement with sensory deprivation for long periods-tram several months to several years. 3 " 
Torure methods included sleep deprivation, long lasting interrogation night and day. and 

close friends, telling them that they had abandoned them, or askirg them to cooperate with the 
regme. Parents, siblings, spouses and close friends were successfully turned around by the 
Stasi to work on the prisoner. In many cases the Stasi managed to infiltrate the entire social 
network, including family, friends, and workplace, of a dissident with informers. The Stasi used 
its intimate knowledge of the prisoners' susceptibilities and vulnerabilities, personal 
weaknesses, familial conflicts, and problems at the workplace that it acquired from the retwork 
of informers to undermine the prisoners' basic belief and trust in others. 3 ' 3 While in prison 
they report experiencing most of the symptoms that the researchers have found under 
experimental conditions. Ex-prisoners reported that they were so confused and disoriented 
because of the interrogators' techniques that they no longer trusted their own perceptions. 
Prisoners report that they went through psychotic states with delusions and hallucinations and 
experienced a total loss of cognitive function. 3 " 

The psyciologist Hans-Eberhard Zahn, a d ssident under the communist regime in East 
Germany, was held in special prisons of the Stas from 1 953 until 1 960. He gave a detailed 
account of his symptoms Torn the methods of psychological tortu-e practiced by the Stasi. 3 ' 5 
His longing for human contact became so overwnelming that he started to desire being beaten 
by his guards and he remembers breaking out in tears when a guard shook his hand to say 
hello. His torturers emotionally confused him by playing the good cop/bad cop game with him 
and he remembers how grateful he felt towards the good cop. They deprived h m of sleep by 
interrogating him all night, by switching on the light and shouting at him in short intervals. He 
lost his sense of time, of night and day. He started hallucinating and lost his ability to defend 
himself in interrogations. He lost his cognitive capability to differentiate contradicting 
messages, which his tormentors used to dscourage him, e.g., telling him that his political 
allies outside had betrayed and abandoned him. He reported that tie final straw came when the 
guards made him belie his girlfi id went out with another man. 3 " 
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nt parallels that of Ali Li 



emptied the in 
nto contact with other prisoners."" He described tt 
i Human Rights Watch on December8, 2004: 



taff would decide not to address a single word to you, 
ew hours, sometimes for an entire week. You might ask for a 
ion, or to see a doctor, and they wouldn't even say 'Yes' or 'No,' or. We 
ing at your request.' It makes you despondent, ready to do something 
te, toward the guard, or toward yourself, just to prove you exist. 3 " 

■scribe, in more general terms, the toll that isolation took on his mind: ' 
i concentrate. It now takes a great effort for me to look ata problem in all 



sensory deprivation wrote down their stories and published them after their release. One of 
these was the Argentine physician Jacobo Timerman, who was confined during the military 
junta in Argentina in the late 1970s. Although Timerman experienced various forms of torture 
including electric shocks, beatings, exposure to threatening dogs, and mock executions,' 01 
isolation was the primary form of torture used during his detention. Timerman described how 
he began to talk to himself and to hear voices while in solitary confinement. He also described 

images and memories of the outside world. He longed to go crazy as a form of relief from the 

his torturers. 1 " 2 Even years after his release, Timerman continued to experience fear and the 
effects of what happened to him. He writes, ". . . I'm trying to forget it. Every day, since my 
release, I've been waiting for some vital shock to take place, some deep, extended nightmare tt 

explode suddenly in the middle of the night, allowing me to relive it all But nothing has 

happened, and I find this calm terrifying."" 3 He also said, "A journalist asked me how freedom 



; reasons for their confinement or how long they will be held. Thomas Milliard, a psycho 
io studied conditions at San Quentin Adjustment Center, found that the absence of exer 
tivity or other outlets, the indeterminacy of prison terms, and the absence of any prograr 
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"deep feelings of despair," and the feeling that the psychological pain caused by isolation may 
cause prisoners to resort to "extreme actions, and desperate solutions." 405 Prisoners' 
uncertainty about their fate in detention often makes the impact of prolonged isolation more 
severe. Psychologists studying a group of prisoners held without a trialat the Belmarsh high 

mental health and fluctuations in mental state are related to the prisoner regime and to the 
vagaries of the appeal system."" 1 * Research done by Professor Craig Haney on US prisoners 
confirms that 'prisoners who are held in solitary-like confinement . ..often complain about the 
u ncertainty of their confinement - not knowing why they are being held there or, and this is 
most important, when they are getting out or what [they] have to do in order to be released.""" 
This information is particularly relevant to detainees held by the United States, who are held in 
legal limbo and without knowledge of the reason for or length of their detention. 

These reports of the severe health effects of solitary confinement parallel reports by government 
agencies, the ICRC and individual detainees who were subjected to prolonged isolation. As 
stated above, an FBI memorandum from Guantanamo dated from November 2002 says that FBI 
agents observed a detainee after being subjected to intense isolation for over three months who 
was exhibiting symptoms of extreme psychological trauma.' 08 

Similarly, a CID report referenced above describes an interview with a detainee who, on the 
ni nth day of sixteen days in solitary confinement at a detention facility near Al Satar City, on 
Rashad Base, Iraq, claims he began to scream "because he did not like being by himself."*" 
When taken to a room by himself after the interview, the agent reports that the detainee became 
visibly upset and asked to be placed in a cell with other detainees. 110 

In its report of visits to Iraq in 2003, the ICRC called attention to the harmful consequences of 
extended isolation. ICRC medics who examined detainees described one detainee held in 
isolation as "unresponsive to verbal and painful stimuli."*" The physical examination 

minute. The detainee was diagnosed as suffering... >m somatoform (mentall disorder, 
specifically a conversion disorder, most likely due to the ill-treatment he was subjected to 

TheTipton Three, who were held in extended isolation at Guantanamo, describe effects of 
isolation very similar to those found in studies and by clinicians. With regard to isolation, Mr. 



of the Army. Memorandum for See Distribution. Subject: CID Report 
■04-CID259-80271-/5C2/5Y2E/5X1. August 2, 2004. Available at: 
ised/5245 5258.pdf. Accessed April 22, 2005. 
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nely anxious."" 3 Likewise, Mr. Iqbal states: 

Amongst the effects of isolation was that over a period of time it was certainly 
drai n i ng. You would get worn out from it. If you were already depressed it makes 
you more depressed because you keep thinking repetitively about the same 
thing and there's no one there to comfort you or distract you. Sometimes you 



g her client in Guantanamo, Mr. Abbasi's lawyer said. "I left my first vis 1 with lAb 
ietainees] thinking the longer they are in Guantanamo, the more psychological ai 

2003, the ICRC warned the Administration publicly that a system in which detain 
leld indefinitely would inevitably lead to mental health problems. '" When the ICR 
anamo in June 2004, it found a high incidence of mental illness produced bystre: 
of it caused by prolonged solitary confinement.'' 8 A source familiar with conditioi 

the other were causing spatial and temporal disorientation in detair 
The results were self-harm and suicide attempts.'" 

confinement at Camp Echo at Guantanamo from Oecember2003to late October 2004. V 
Camp Echo he was denied contact with other detainees and permitted only ve^i limited; 
to a translator. Mr. Hamdan was initially denied outdoor exercise during daylight and rr 

as "deteriorating encompassing frustration, rage lalthough he has not been violent). 

loreliness, despair, depression, anxiety, and emotional outbursts.""' Mr. Hamdan's apf 
mi'.itary defense counsel, Lieutenant CommanderCharles Swift, described his client's 

significant mood swings, including "uncontrollable weeping at inappropriate times, und 
anger, and unresponsiveness. "'" Based on these descriptions, an expert psychiat-ist 
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:at Mr. Hamdan was "at significant risk for future psychiatric deterioration, 
uding the development of irreversible psychiatric symptoms." 423 The psychiat 
he psychological stress of the uncertainty he face's over his lack of charges an 



hough so 

" ' ' 5. A studyof uanisn prisoners neio in solitary 

confinement for longer than four weeks were twenty times more likely to be admitted to a 
psychiatric hospital than a prisoner in a standard prison environment. 4 ' 4 The study concludes 
that "individuals detained [in solitary confinement] are forced into an environment that 
increases their risk of hospitalization ... for psychiatric reasons." 42 ' Some of the effects of 
isolation, including an inability toengage in normal social interactions, may be permanent. 
One study of former prisoners of war found that even forty years after their release, some 
soldiers still suffered symptoms of anxiety, confusion, depression, suspiciousness and 
detachment from social interactions. 428 Long lasting effects encountered by doctors treating ex- 

and fear of becoming psychotic again. 42 ' People who have experienced long term isolation may 



n increased withdrawal of prisoners into themselves. One study four 

[a]s [prisoners] become increasingly unfamiliar and uncomfort; 
n, they are further alienated from others and made anx 
In extreme cases, another pattern emerges: This envi 
3 bizarre and impossible to make sense of, that they cr 
ey live in a world of fantasy instead."" 



;, maybe impossible to integrate into one's value syste 

led to them inside the prison. Before finding a speciali 
of Stasi persecution, they were often misdiagnosed as 
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These negative effects on individuals have led those who study solitary co 

against its use. 433 Craig Haney, an expert on the psychological effects of incarceration, has 

stated that "Many of the negative effects of solitary confinement are analogous to the acute 

PTSD and the kind of psychiatric sequelae that plague victims of what are called 'deprivation 
and constraint' torture techniques."" 4 Even in situations where solitary confinement is 
imposed as a form of discipline or punishment, and thus not within the legal definition of 
torture, clinicians have understood solitary confinement to be a form of torture, 435 psychologica 



Sleep deprivation also causes a host of negative psychological effects. According to the 

i , , .' , , < - the mostpi rum ii ffi t of total J = t privatioi in 

humans is cognitive impairment."''- 8 Cognitive impairment associated with sleep deprivation 

verbal processing, and decision making."' 3 ' Sleep-deprived individuals take longerto respond to 
stimuli, and sleep loss causes "attention deficits, decreases in short-term memory, speech 
impairments, perseveration, and inflexible thinking." 440 These symptoms may appear after one 
night of total sleep deprivation, after only a few nights of sleep restriction (5 hours of sleep per 
night). 4 " Sleep restriction also can result in hypertension and other cardiovascular disease. 4 " 

One review of the literature summarizes the effect of steep deprivation on decreased immune 
function, which makes sleep-deprived individuals more vulnerable to illness. In addition, the 

study concludes that "[i]t seems reasonably certain that [sleep manipulations performed in 
previous studies) produce disturbances of metabolism and alter some central nervous system 
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3S sleep deprivation wi 



m Begin, describes his experie 



In the head of the interrogated prisoner a haze begins to form. His spirit is 
wearied to death, his legs are unsteady, and he has one scle desire: to sleep, to 

sleep just a little, not to get up. to lie. to rest, tc forget Anyone who has 

experienced this desire knows that not even hunger or thirst are comparable 
with it. . .. I came across prisoners who signed what they were ordered to sign, 
only to get what the interrogator promised them. He did not promise them their 
liberty. He promised them - i' they signed - uninterrupteo sleep!" 5 

E. Individual Responses to Torture 

Each individual, of course, responds uniquely to the stressors encountered under 
psychological torture. Attempting to isolate any one asoect of a given interrogation technique i 
almost impossible given that the characteristics of the human psyche vary considerably, even 

lead to the negative health consequences exhibited by some victims of psychological torture is 
still more difficult. Moreover, victims of psychological torture are, in most cases, subjected to 
combination of techniques, making it nearly impossible to determine the specific cause of 

massive psychic trajma can break through the defenses of even tie strongest and healthiest 



Despite these difficulties, certain personal characteristics have emerged as being important 
factors in determining the effects of psychological tortjre. Studies of torture survivors have 
shown that the severity of the torture, post-torture psychosocial stressors, family history of 
psychiatric illness, oost-captivity soc al support, "psychological preparedness for trauma," and 
the education .evel of victims are predictors of long term psychological status." 7 Among these 
variables, psychological preparedness for trauma" appears to be the strongest predictor of post 
lorture psychological health." 8 Several different factors contribute to one's "psychological 
preparedness. " These factors can be broken down into two main categories: cognitive processes 
and behavioral processes. Cognitive processes include a strong belief system (political, 
religious or other! and the ability to rationalize the torture experience and give meaning to the 
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prior experience with torture likely will not have developed coping mechanisms and will 

processes surrounding trauma maintain that PTSD is brought on as a reaction to the violation 
of previously held assumptions concerning i nvulnerability and personal safety. 450 Locus of 
control is also an important factor when discussing the impact of different torture techniques, 
Techniques that are highly unpredictable or involve a high degree of uncontrollability are 
associated with higher degrees of distress than those techniques in which the victim feels that 
he or she has some degree of control over the level of pain and suffering that is inflicted. 

F. Caring for Survivors of Torture 45 ' 

Survivors can be helped to rebuild their lives, to restore their dignity and to resume their 

about twenty years ago, the disparity between the needs of survivors and the availability of 
services in the US and abroad is still considerable. Most of these initiatives started through the 



Since torture may affect many aspects of one's life, effective clinical interventions usually 
require individual needs assessments and a multi-disciplinary treatment approach. 
Therapeutic services typically include a variety of medical, psychological, and social services to 
address different dimensions of survivors' problems. For example, restoring the balance 
between different spheres of lifa (social, physical, intellectual, emotional, and spiritual! may 
require a variety of therapeutic interventions. 

Cultural differences between health providers and survivors have important therapeutic 
implications. The use of a "bicultural approach" may help to mitigate such differences: 
however, culture is a heterogeneous phenomenon. Even within the same "culture," many 
interpersonal differences may exist such as differences in social class, political views, 
educational level, religious beliefs, language and levels of acculturation. The issue of culture 
underscores the therapeutic imperative of individualizing and contextualizing treatment 
approaches. Some of the most significant needs that survivors identify relate to legal 
assistance for political asylum, food, shelter, personal safety, or may have very little to do with 
past traumatic experiences. 

Treatment centers provide more than integration and consolidation of services; they provide 
professional expertise in dealing with complex emotional issues of survivors and providers 
alike, a safe and structured environment, and the ability to carry out much needed research. 
However, these specialized treatment centers have reached only a fraction of those affected by 
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V. Justifying and Facilitating Psychological Torture 

A. The Imposition of a New Legal Framework 

tradition of the US military. Howdid it come about? At the beginning of 2002, the Bush 
Administration began to create a new legal framework to permit coercive interrogations. The 
first steps taken by the Administration focused on how to classify detainees tram the "war on 
terror" and whether the protections of the Geneva Conventions could be denied them. The 
Geneva Conventions protect prisoners of war and civilians in times of war and delineate the 
protections that they must he afforded. They provide clear prohibitions on the use of torture and 
other forms of inhumane and degrading treatment and specifically prohibit the use of any form 
of coercion on protected persons, including P0Ws. 4H The US is a partyto the Geneva 
Conventions and is bound by its terms, so to justify the use of coercive interrogation 
techniques, it found a way around applying the Conventions. At the same time, the federal anti- 
torture statue and other legal prohibitions on the use of torture and cruel, inhuman, and 
degrading treatment outlaw the techniques interrogators sought to use. So the second step in 
developing a new legal framework involved restricting the definition of torture, including 
psychological torture. Following these changes, the Administration approved the use of specific 
techniques based on the denial of the Geneva Conventions and the new definition of torture. 

1. Classification of Detainees and Application of Geneva Conventions 

On January 9, 2002, the repudiation of US commitments began. John Yoo, Deputy Assistant 
AttorneyGeneral in the Office of Legal Counsel at the Department of Justice, sent a 
memorandum to William J. Haynes II, the Department of Defense General Counsel, arguing 
that the laws of armed conflict do not protect members of al Oaeda and the Taliban.' 53 Mr. Yoo 
also sent a copy to William H. Taft, IV, Legal Adviser atthe Department of State. Mr.Taft offered 
comments to Mr. Yoo in a memorandum on January 1 1 .'" He said that "both the most 
important factual assumptions on which your draft is based and its legal analysis are seriously 
flawed."' 55 He noted, "In previous conflicts, the United States has dealt with tens of thousands 
of detainees without repudiating its obligations under the Conventions." 456 A series of memos 
between Mr. Yoo and Mr. Taft followed, 157 as Mr. Taft contested the repudiation of coverage of 



H. Taft. IV, supra note 457, at 
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Secretary of Defense Donald Rumsfeld adopted Mr. Yoo's approach and on January 19, 2002, 
sent a memorandum to Richard B. Myers, Chairman of the Join! Chiefs of Staff. In it, he asked 
Gen. Myers to transmit to Combatant Commanders the following message: that "Al Qaida and 
Taliban individuals under the control of the Department of Defense are not entitled to prisoner 
of war status for purposes of the Geneva Conventions of 194?" but that "The Combatant 
Commanders shall . . , treat them humanely and, to the extent appropriate and consistent with 
military necessity, in a manner consistent with the principles of the Geneva Conventions of 
1 949.-«5! K j 5 critically important to note that military necessity can never be a justification for 
torture underthe Convention Against Torture and Other Cruel, Inhuman, or Degrading 
Treatment or Punishment' 40 (hereinafter Convention against Torture) orthe Geneva 
Conventions." 1 The right to be free from torture is non-derogable, which means that it can not 
be repudiated in any case, even when there is "military necessity." With this memorandum, 
Secretary Rumsfeld offered a legally incoherent message that nonetheless got a certain point 

Meanwhile, the Justice Department was preparing a formal statement on the matter. On 
January 22, 2002, Jay S. Bybee, Assistant Attorney General in the Office of Legal Counsel at the 
Department of Justice, wrote a memorandum on the subject to Mr. Haynes and to Alberto 
Gonzales, the White House Counsel." 2 Mr. Bybee opined that neither the federal War Crimes 
Act nor the Geneva Conventions would apply to the detention conditions of al Qaeda prisoners 
and that the President has the constitutional power to suspend US treaty obligations toward 
Afghanistan during the period of the conflict. Mr. Bybee also contended that customary 
i nternational law has no binding legal effect on either the President or the military because it is 

The White House Counsel, Mr. Gonzales, adopted this view in a memorandum to President 
Bush on January 25, 2002.'" These legal revisions clearly served to increase coercion in 
i nterrogations. In the memo, Mr. Gonzales called the war on terror a "new kind of war" that 
rendered "obsolete Geneva's strict limitations on questioning of enemy prisoners."" 6 He also 
rejected the arguments of Secretary of State Colin Powell to apply the Geneva Conventions to alt 
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memorandum to Mr. Gonzales" 8 objecting to the decision not to apply the Geneva Conventions. 
He pointed out that the consequences would be to "reverse over a century of U.S. policy and 
practice. . .and undermi ne the protections of the law of warfor our troops, both in this specific 

in terms of negative international reaction," 470 Mr. Taft set out objections in greater length in a 
later memo. 47 ' In addition to legal arguments, he noted that "[flrom a policy standpoint, a 

Taliban detainees in the way we intend to treat them. It demonstrates that the United States 
bases its conduct not just on its policy preferences but on its international legal obligations." 472 

On February 7, Mr. Bybee wrote another memorandum to Mr. Gonzales, this time laying out the 
Office of Legal Counsel's views concerning the status of members of the Taliban militia under 
Article h of the Third Geneva Convention. 473 The memorandum opined that the President can 
determine that Taliban fighters do not qualify as POWs, thereby eliminating any legal "doubt" as 

The rejection of the Geneva Conventions foral Qaeda and Taliban detainees was incorporated 
into a directive President Bush issued on February 7, 2002. 475 In it, the President accepted 
OLC's reasoning and determined that the Geneva Conventions do not apply to the conflict with al 
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Qaeda in Afghanistan. While he decided that the Geneva Conventions apply to the Taliban, he 
deemedallTalibandetaineestobe"unlawfulcombatants"whodonot.i.ijii;/i >r P0% rtus 
The memo also adopted the Rumsfeld position that detainees must be treated humanely and 

"consistent with military necessity, in a manner consistent with the principles of Geneva."" 4 
Mr. Gonzales later confirmed that this directive applied only to the Armed Forces, not to the 



2. Expanding Authority for Coerc'r 



confusion among agencies about what methods were available to them in interrogations. Many 
of the agencies were accustomed to following directives on interrogations-like FM 34-52— that 
strictly complied with the Geneva Conventions. A decision that the Taliban and al Qaeda 
detainees were not entitled to the Geneva Conventions protections but were to be treated 
humanely, consistent with military necessity, left vague the rules for interrogations. 

According to news reports, the CIA— which was not included in the President's February 7, 2002 
directive— had questions about how far the agency could go in interrogating terror suspects 

2002, about different techniques, including "waterboarding," that were proposed by the CIA. The 
attendees, including Mr. Gonzales and Mr.Yoo, discussed in great detail how to legally justify 
certain techniques. 17S Following in part from those meetings, the Office of Legal Counsel in the 
Department of Justice issued two legal opinions on August 1, 2002. The first, written by Mr. 
Yoo, reviewed the OLC's views whether interrogation methods used on al Qaeda operatives 
would violate United States obligations under the Convention against Torture."' The memo 
concluded that if interrogation methods are in compliance with the federal anti-torture statute, 
18 U.S.C. §§ 2340-2340IA), the methods will not run afoul of US obligations under the 
Convention against Torture. 480 
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or memorandum, which determined that if an interrogation method compties with t 
eral anti-torture statute, it does not violate the Convention against Torture. Theopin 
iated a legal definition of torture permitting a wide range of interrogation methods, ir 



The content of the 2002 0LC opinion is wel.-known. It concluded that the federal anti-torture 
statute may be unconstitutional if applied to interrogations of enemy combatants undertaken 
pu-suant to the President's power as Commander-in-Chief.'" It also provided a justification for 
excluding officials from prosecution when they are carrying out the President's powers.' 83 



s, entities responsible forthe 
of the Convention against Torture, and tne State Department. This definition < 

.5, even though the memo admits that these statutes address a substantially 



,e to negate a charge of specific ii 
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ireatened infliction of severe physical pair or suffering; 
er procedures calculated to disrupt profoundly the 



le threat that another person will imminently be subjected to c 
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Although the 2002 OLC opinion drov im if -. i , ncies, this interpretation remained 
for almost two years, and the Administration never acknowledged that it had substantially 
reinterpreted the law governing torture. Afterthe opinion was leaked, on June 22, 2004, tf 
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not until December 30, 2004 that a new opinion was issued by the OLC. 500 The 2004 OLC 
n interpreting the meaning of torture under the US criminal statute purports to restore 

n, however, shows the Administration's continued refusal to stop psychological torture. 



The new opinion repudiated three important claims in the 2002 OLC opinior 
to support the claim of the earlier opinion that the President, in his role as I 
Chief, can choose to ignore international treaties and our own criminal stai 



in the ordinary sense, that is, "extremely violent 
and intense.""' It does consider torture to be an extreme fo-m of cruel and inhuman 

of wall-standing, hooding, subjection to noise, deprivation of sleep, and deprivation of food an 
drink constituted inhuman or degrading treatment but not torture under the European 
Convention. 50 ' It also cites a series o' cases under the Torture Victims Protection Act that 
illuminate the definition. bob Moreover, it acknowledges that since torture can be defined by 

to torture ever in the absence of severe pain if it :s of extended duration or persistence. 505 

Third, it revises the specific intent requirement. It rejects the idea that the specific intent 

"precise objective" of the perpetrator. 50 ' It also makes clear that the specific intent -equireme 

good reason,'" incljding to protect national security. SCB 

introduces a new interpretation that allows psychological torture. 50 ' 

specifically forbidden by tie domestic anti-torture statute. These four practices inflict severe 

™ Memorandum for James B Comey. Deputy Attorney General. From Daniel Levin. Acting Assistant 
Attorney General, Office of Legal Counsel, Department of Justice. December 30, 2004. (2004 OLC opinion 
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in the statute are prohibited. The use of the phrase "tt 
is a determination that Congress deemed each of the? 
le language would read "prolonged mental harm causi 



The newOLC opinion, however, refuses to abide by this natural reading. It acknowledges the 
language, but says that it does not reflect Congress' intent. 512 But it cites nothing to suggest 
that Congress had a different intent except language summarizing the provision without the 
word "the." There is no elucidation, no explanation, no assessment that the language in the 
statute means anything other than what it says. In fact the OLC analysis claims Congress did 
not intend a material change, nor to go beyond, the definition of mental pain and suffering in 
the Convention against Torture 5 " But the Convention itself contains no definition of mental 
pain and suffering at all, and it seems evident that the very reason Congress placed the four 
examples in the statute was, as the legislative history makes clear, to implement the section, i 
did so by giving greater precision to the term than the Convention does. 

necessarily constitute torture at all and thus are unlik 

view, these techniques only amount to torture if there 

harm to the victim, which OLC interprets to mean harm over a long period of time. Itsexamf 

suggest that the effects must last years after the fact. 5 " This contradicts its statement that tc 

the extent the 2002 OLC interpretation of the phrase "prolonged mental harm" was "intendec 

suggest that the mental harm would have to last for at least months or even years,' we do no 

agree." 515 Siven that, there would be no reason forthe Defense Department or CIA to prohibit 

In other words, under OLC's current view, the acts themselves-which are specifically 
enumerated in the anti-torture statute-are not considered torture. It is only when there exi 
proof of long term harm that OLC will concede that torture was committed. This turns the ve 
idea of the prohibition against torture on its head since the purpose of the laws against tortui 
is to prevent interrogators from using it in the first place, not waiting to see what impact it m 



;ts of psychological torture. In short, if OLC 
ture in the form of death threats, sensory 
ind sleep deprivation, is likely to continue. 



18 U.S.C. § 23AD12KB). 

2004 OLC opinion, supra note 500. at 13. 

J 1 I i ' ' I98F M322IN.D.G; 
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B. Translating the Legal Interpretations into Policy Guidance 

1. Formalizing Methods Already Being Used 

The repudiation of the Geneva Conventions' applicability to al Qaeda and Taliban detainees lei 
void, which was soon filled with improvised forms of coercion. There is evidence, detailed 

interrogation methods. 516 Soon, however, commanders at Guantanamo sought to formalize 
their improvised forms of psychological coercion through policy guidance. 

On October 1 1 , 2002. It. Col.Jerald Phifer of the US Army sent a joint task force memorandur 
Maj. Gen. Michael Dunlavey, the Commander of Joint Task Force 170, the intelligence task 
force at Guantanamo at the time. 5 " In it, Lt. Col. Phifer complained that the "current guideli 
for interrogation procedures at GTMC limit the ability of interrogators to counter advanced 
resistance." 51 * He then requested approval for a new interrogation plan, in which a detainee 
deemed "uncooperative" could be subjected to increasingly intense interrogation methods. 

The proposed interrogation plan separated methods into three different categories. Category 
techniques included yelling at the detainee and techniques of deception. Category II techniq 
included deprivation of light and auditory stimuli, hooding during transportation and 
questioning, the use of 20 hour interrogations, removal of comfort items and clothing, forcei 
grooming, and using detainees' individual phobias (such as fear of dogs) to induce stress. 
These required approval of the Officer in Charge of the Interrogation Section. The use of the 
isolation facility for up to 30 days also was categorized as a Category II technique, although a 
request had to be made and extensions beyond 30 days had to be approved by the Commandin 



review. The memo stated that Category II I techniques were required for less t 
most uncooperative detainees. 51 ' It also specified that the techniques would I 
only by individuals specifically trained in their safe application. 



Accompanying the Phifer memorandum was a memorandum by Lt. Col. Diane E. Beaver, a 
Staff Judge Advocate in the US Army. 520 The Beaver memorandum offered a legal analysis of 
proposed interrogation plan to justify the proposed techniques. It authorized the proposed 



irisoners/20040622doc3.pdf. A< 



e 170. From Diane E. Beaver, LTC. USA. Staff Judge 
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The Beaver memorandum started by noting that the commonly approved interrogation 
techniques being used by Department of Defense (hereinafter DoD) interrogators at 
Guantanamo were being resisted by detainees. Lt. Col. Beaver pointed out that "compour 
this problem is the 'act that there is no established clear policy for interrogation limits ar 
operations at GTMO, and many interrogators have felt in the past that they could not do an 
that could be considered controversial."' 5 " She highlighted the confusion felt by interro 



The Beaver memorandum thus concluded that the counter-resistancf 
the federal torture statute An international law analysis is not ret 



_t. Col. Beaver also took into account the 2002 OLC opinion that redefined torture to allow a 

3eaver memorandum mi'rored the conclusions of the OLC August 2002 torture opinion: 

The federal torture statute will not be violated so long as any of the proposed 
strategies are not specifically intended to cause severe physical pain or 
suffering or prolonged mental harm. Assuming that severe physical pain is not 

prolonged and long lasting mental harm, the proposed methods will not violate 



Convention against Torture and Geneva Conventions allowed Lt. Col. Beaver to give legal o 
the use of psychologically abusive interrogation methods that amount to torture and/or cr 

The memorandum then considered each interrogation technique in turn, allowing for ma 
coercive interrogation techniques, including these outlawed by the UCMJ. For example, t 
memo noted that placing a wet towel or hood over a detainee's head would constitute a per 
violation of Article 128 of the UCMJ. 521 She similarly found that threatening a detainee wit 
death may constitute a viclation of either Anicle 128 or Article 134 of the UCMJ. She concl 
however, that these were permissible, advising only, "It would be advisable to have 
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Other methods were approved based on a combination of reasoning from the 2002 0LC opinion 
and the President's February 7 directive, which stated that military necessity could overcome 
the mandate to treat detainees humanely. 

With respect to the use of isolation, the Beaver memorandum said its use for up to 30 days is 
legally permissible "so long as no severe physical pain is inflicted and prolonged mental harm 
intended, and because there is a legitimate governmental objective in obtaining the infc -matior 
necessary — " 53 * She noted that "absent medical evidence to the contrary, there is no evidence 

that prolonged mental harm would result " w This advice is contrary both to the universal 

standard that military objectives can never justify torture and to the extensive evidence, cited 
below, that isolation often does cause prolonged mental harm. 530 

The memo further argued that the deprivation of light and auditory stimuli, the placement of a 
hood over a detainee's head during transportation and questioning, and the use of 20 hours of 
interrogation were "all legally permissible so long as there is an important governmental 
objective, and it is not done for the purpose of causing harm or with the intent to cause 
prolonged mental suffering." 531 

The memo also approved of the use of forced grooming, removal of clothing, and exploitation of 



Forced grooming and removal of clothing are not illegal, so long as it is not 
done to punish or cause harm, as there is a legitimate governmental objective 
to obtain information, maintain health standards in the camp and protect both 
the detainees and the guards The use of the detainee's phobias is equally 



The memo did, however, caution about the use of some techniques. With respect to techniques 
that would deprive a detainee of sleep, Lt. Col. Beaver noted that while "Mhere is no legal 
requirement that detainees must receive four hours of sleep per night," in order to "pass Eighth 
Amendment scrutiny, and as a cautionary measure, they should receive some amount of sleep 

meant by "some amount of sleep." 

With respect to Category III techniques, Lt. Col. Beaver opined that the use of scenarios 
designed to convince the detainee that death or severely painful consequences are imminent is 
not illegal despite its explicit prohibition in the federal anti-torture statute. She justified its use 
on the basis that exists a compelling governmental interest and it is not done intentionally to 
cause prolonged harm. 53 ' She noted, however, that "caution should be utilized with this 
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se prolonged menf 
jtion should be ex 
ntial mental harrr 



id that interrogators be properly trained in the use of the methods. 538 She fu 
led that all Category II and III methods undergo a legal, medical, behavioral s 



After receiving the memos from Phiferand Beaver, Maj. Gen. Dunlavey requested that General 
James T. Hill, Commander of the United States Southern Command (hereinafter SOUTHCOMI, 
approve the Category I, II, and III interrogation techniques. 540 Apparently relying on Lt. Col. 
Beaver's memo, which followed the reasoning of the 2002 OLC opinion, he argued that these 



Gen. Hill did not approve all 
Myers, Chairman of the Joint Chiefs of Staff, on October 25, 2002, Gen. Hill stated that he 
believed the first two categories of interrogation techniques are "legal and humane." 542 H 
noted, however, that he was uncertain whether all the techniques in the third category an 
under US law, given the absence of judicial interpretation of the US torture statute, and 
indicated that he was "particularly troubled by the use of implied or expressed threats of d 

my disposal" and said he would "welcome any suggested interrogation methods that othel 
propose" because "we should provide our interrogators with as many legally permissible t 

Subsequently, William Haynes, General Counsel of the Defense Department, sent a 
memorandum on November27, 2002 to Secretary Rumsfeld that recommended the 
authorization of the Category I and II techniques during the interrogation of detainees at 
Guantanamo. Moreover, Haynes argued that they Were not prohibited by law and even 
recommended the use of one technique listed in Category III: mild, non-injurious physic; 
contact such as grabbing, poking in the chest with a finger, and light pushing. 5 ' 5 In other 
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did not recomme: 


nd for use at Guantanamo were threats of 


r detainees' fami 




. Mr. Haynes note 


d, "While all Category III techniques maybe 


a matter of policy 


', a blanket approval of Category III 



legally available, we bel 

interrogation that reflects a tradition of restraint" 5 " This memo is consistent with the prior 
ones in sending a conflicting message— one that claims to adhere to tradition of restraint in the 
Armed Forces while undermining that tradition by approving techniques that both go far beyond 
accepted practices and rely on a legal argument that repudiated the absolute prohibition against 

On December 2, 2002, Secretary Rumsfeld approved the interrogation methods recommended 

severe forms of psychological coercion. This was recognized by an FBI agent at Guantanamo 
who sent an e-mail on December 9, 2002 that included some documents he thought "may be of 
interest" to someone "reviewing the legal aspects of interviews." 5 " One of the included 
documents was a "review of interrogation methods bya D0D lawyer." 550 This could be the 
Beaver memorandum, or could referto Mr. Haynes' approval of the techniques. The FBI agent 
noted, "[Blasically, it appears that the lawyer worked hard to [write] a legal justification for the 
type of interviews they Ithe Army) want to conduct here." 551 

On January 15. 2003, however. Secretary Rumsfeld issued a memorandum for the Commander 
of SOUTHCOM that rescinded the December 2, 2002 approval of the use of all Category II 

because of reservations expressed by the General Counsel of the Department of the Navy, 
Alberto J. Mora. 553 Despite rescinding his approval of the techniques. Secretary Rumsfeld said 
in the January 1 5 memorandum that if use of one of the rescinded techniques 
he should receive a request. This willingness to consider the use of technique 
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The same day, Secretary Rumsfeld issued a memorandum establishing a working group withir 
the Department of Defense to assess the legal, policy, and operational issues relating to the 
interrogation of detainees. He directed the Working Group, composed of administration 
lawyers, to develop recommendations on the legal considerations raised by interrogation, the 
policy considerations with respect to the choice of interrogation techniques, and 
recommendations for employment of particular interrogation techniques by DoD 

account the v 



« interrogations. 557 The report 



li] routine (those that have been ordinarily used by interrogators for routine 
interrogations), lii) techniques comparable to the first type but not formally 
recognized, and (iii) more aggressive counter-resistance techniques than 
would be used in routine interrogations. 558 

The Working Group report reiterated the view that the Geneva Conventions do not prat 
Qaeda detainees and that Taliban detainees do not qualify for POW status. 
The Working Group also adhered to the vie\ 
prohibition against torture, including psychological t 
permitted by the Geneva Conventions could be justifie 

The Working Group report then turned its attention tc 



The Working Group report's interpretation of the federal anti-torture statute closely tracked the 
August 2002 0LC opinion. Like the 2002 OLC opinion, She report tasked at legal doctrines under 
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"c. i ically, itconsi 

President's complete authority over the conduct of war and concluding that the prohibition 

against torture "must be construed as inapplicable to interrogations undertaken pursuant to 

self-defense as justifications for torture, 5 " and added the defense of superior orders.** 3 

The Working Group report repeated language verbatim from the 2002 OLC opinion regarding tt 
specific intent needed to commit torture. 564 It also followed OLC's definition of torture, settint 
very high threshold for qualification of torture under the statute. 515 

The Working Group report also iterated the OLC opinion's analysis of severe mental pain or 
suffering verbatim, including requirements that there must be prolonged mental harm, that i 
requires specific intent to cause prolonged mental harm, and that a showing of good faith cou 



or punishment prohibited by the Fifth, Eighth, and 
its to the US Constitution. The Working Group therefore undertook a 
ds but interpreted the cases it considered very narrowly. 6 " 

ort included a section on considerations affecting policy. It understood 

•chniques. It said consideration should be given to "the possible adverse 
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general use of exceptional techniques (generally, having substantially greater 
risk than those currently, routinely used by U.S. Armed Forces interrogators!, 
even though lawful, may create uncertainty among interrogators regarding the 

he report also acknowledged t.nat "[plarticipation by U.S. military personnel in interrogatii 
'rich use techniques that are more aggressive than those appropriate for POWs would 

dverse impact on the cultural self-image of U.S. military forces. '"° Nevertheless, as detai 
slow, it recommended the use of all techniques beyond FM 34-52 that it considered. 

he report considered each individual interrogation technique. In doing so. it assessed the 
tility. internationa.and US lav; interpretations, and policy considerations, such as 
insistency with major partner nation views, effect on captured US forces, and potential ef 
n detainee prosecutions It assigned either a green, yellow, or red light for each of the 
stegories. The report acknowledged that "Mhile techniques are considered individually v 

ny decisions are made regarding approval for particular situations."™ Hooding, environm 
lanipulation, threats to transfer to a third country where the person could face death, 
olation, forced grooming, removal of cloning, sleep deprivation, and inducement of fear \ 
\ approved. 

ace, 5 ' 2 the Working Group found that it has a high utility, that it is acceptable under the 
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Regarding the use of isolation, the Working Grojp found that it is of high utility but it is "Not 
•nto have been generally used for interrogation pjrposes for longer than 30 days."" 1 The 

ementation instructions, including soecific guidelines regarding the length of isolation, 
medical and psychological review, and approval of extensions of the lergth o' isolation by the 
appropriate level in the chain of command." 5 ' 6 Nevertheless, it gave isolation a green light. 
With respect to major partner nations, the report gave isolation a yellow light since other 
countries that assert that POW protections would apply to the detainees would find it 
iconsistent with the requirements of the Geneva Conventions. It recommended its use 

le Combatant Commander. 577 

/hen considering the use of forced grooming, the Working Group categorized it as "force 
ppliedwith intention to avoid injury." 5 ' 8 It claimed fo-ced grooming is of high utility but 

nitations. Yet the report stil 

lat US forces have not used il 
major partner nations as degr 
exceptional and subject to lim 



; to sleep deprivation, which the report said is not to exceed 4 days in succession, therepi 
id it is of high utility. It acknowledged, however, that the Committee against Torture has 
terpreted "sleep deprivation for prolonged periods" to be aviolation of both Articles 16 and 
e Convention against Torture. 580 It also noted that the Europear Court of Human Rights r 
Id that sleep deprivation, in conjunction with four other problematic techniques, constit 
numan and degrading treatment. The Working Group also cautioned against its use for t 
feet on captured US forces and potential adverse effect for participants and supervisors. I 
dition, it acknowledged that the use of sleep deprivation may "significantlyaffectadmissi 
55 consideration llesser issue for military 
owledge of the use of sleep deprivation may have a 



oval coming from an officer no lower than the Combatant 

moval of clothing, the Working Group acknowledged that it c 
nd dependence ir the detainee. 583 It therefore said that its u: 
>nvironmental conditions are such that this technique does 
)f high utility, but that depending on application of the techn 
grading. It also gave it yellow lights for US law, consistency \ 
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Regarding severely increasing detainee fear by the use of aversive methods, such as the 
"simple presence of dogs without directly threatening action," the Working Group said that this 
technique requires the commanderto develop specific and detailed safeguards to insure 
detainees' safety. SB5 The report said it is of high utility but that it could be considered cruel, 
inhuman, ordegrading, depending on the specific technique employed. Italso said that, 
depending on the technique used and subject response, "potential exists that technique could 
be viewed as violating W/H' Amendment standards, and therefore violate U.S. 
interpretation of Torture Convention." 584 It acknowledged that its use could provide a basis for 
other nations to justify the use of more aggravated mental techniques on US POWs, but still 
gave it a green light, it recommended its use but on an exceptional and limited level and with 
approval from no lower than the Combatant Commander. 

Thus, despite the numerous concerns it recognized about the use of psychologically abusive 
interrogation techniques and the prohibition of many of them under law, the Working Group 
irnended the use of 35 techniques. The Working Group recommended 26 
jes for use with alleged unlawful combatants outside the United States subject to 
limitations. The first 17 of these techniques were taken from FM 34-52. The remaining 
ed hooding, environmental manipulation, sleep adjustment, false flag, and threaten to 
to a 3 rd country. It then recommended an additional 9 techniques, including isolation, 
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S military forces; that some have been interpreted to constitute torture or c 
nd degrading treatment; and that they could be viewed negatively by other cc 
ublic. Yet the Working Group approved the use of these psychologically abu; 
Ithough it recommended the use of safeguards, the overall message of the 
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rking Group's report, Secretary Rumsfeld sent a 
land with control over Guantanamo, regarding co 
resistance techniques in the "war on terror." 588 The memo approved the use of 24 specific 
counter-resistance techniques, which were attached to the memo, including environme 
manipulation and isolation. 58 ' The memo did not explain why it omitted 11 of thetechniq 
approved by the Working Group, including hooding, threat of transfer, use of prolonged 
-rogation, forced grooming, sleeo deprivation, removal of clothing, and increasing an 
se of aversions. The techn'ques not mentioned were not completely excluded, howev 
no states. "It is important tnat interrogators be provided reasonable latitude to ^ary 
niq jes depending on the detainee's culture, strengths, weaknesses, environment, e 



are made regarding approval for partici 



implementation instructions, including specific guidelines regardini 
length of isolation, medical and psychological review, and approval foi 

interrogation purposes for longer than 30 days. Those nations :hat be 
detainees are subject to POW protections may view jse of this techniq 
inconsistent with the requirements of Geneva III, Article 13 which pre 
POWs must be protected aga : nst acts of intimidation; Article U which 
that POWs are entitled lo respect for the r person; Article 34 which prt 



treatment. Although the provisions of Geneva are not applicable to 
views prior to application of the technique. 1 " 
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ad Forces "shall contiru 



also gave latitude to interrogators in the choice of techniques. And although Secretary 
Rumsfeld noted the approved techniques were limited to interrogations of unlawful combata 
held at Guantanamo, as will be explained below, the techniques intended for Guantanamo ar 
the qualification on humane treatment found their way to other theaters of operation. 

2. Techniques in the Field 

The policy directives and legal memorandums i 
guidance said that only certain techniques wer 
and memorandums also shattered the absolute 
necessity and defining torture narrowly. The m 
from the highest levels led to the adoption of te< 



following FM 34-52. 5 '* Similarly, the Church executive summary said that in early 2002, 

including internal FBI documents, CID reports, and other documents released by the ' 
government pursuant to the Freedom of Information Act, shows that interrogators at the 
beginning of the "war on terror" were not strictly following FM 34-52. 5,B Rather, it is obvious 
from the evidence that psychologically coercive techniques far beyond what was authorized in 
FM 34-52 were allowed and were being utilized throughout 2002 in both Afghanistan and 
Guantanamo. 

The informal use of psychologically coercive interrogation techniques beyond FM 34-52 became 
formalized in 2003 in Afghanistan. Although the directives that guided interrogations there 
remain classified, investigations and reports have shed light on them. According to the Church 
executive summary, a January 24, 2003 memorandum from the Combined Joint Task Force-1B0 
Ihereinafter CJTF-180) 5 " Acting Staff Judge Advocate described the interrogation tactics already 
being used in Afghanistan. 400 The details remain classified but Adm. Church reported that 
these techniques were similar to the ones that Secretary Rumsfeld approved on December 2, 
2002 for use only at Guantanamo. 40 ' Since those included sensory deprivation, hooding, removal 
of comfort items and clothing, forced grooming, isolation, and use of detainees' phobias, this 
confirms that interrogators had already gone far beyond the restrictions of FM 34-52 by early 
2003. 

The Fay report confirms that the te 
one technique discussed in the mi 



forward deployed headquarters for Afghani 
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mmend clothing removal 
(ten legal prohibition 



According to the Church executive summary, on February 27, 2003 the CJTF-180 Commander 
revised the January 24, 2003 techniques in response to investigations of detainee deaths,™ The 
revised policy remained in ptace in Afghanistan until March 2004. At that point, new 
interrogation guidance was issued, 6 " Rather than moving toward an absolute prohibition on 
psychological torture, the new guidance revived interrogation practices from the January 2003 
memo, tactics that went far beyond FM 34-52. According to the Church executive summary, 
some of these techniques were identical to Secretary Rumsfeld's April 2003 policy, which was 



In Guantanamo, meanwhile, according to a one page summary issued to reporters by Bush 
aides on June 22, 2004, techniques actually used atthe facility between December 2002 and 
January 1 5, 2003 included isolation in Camp X-Ray, deprivation of light (use of red light), 
inducing stress (use of female interrogators), and forced grooming (to include shaving facial 
hair and head]. 406 Secretary Rumsfeld later said that those procedures, which he had 
authorized and had to approve, "were not torture.""" From January 1 5, 2003 to April 16, 2003, as 
explained above, it appears that there was no clear policy as Secretary Rumsfeld awaited the 
recommendations of the Working Group.™ As of April 16, 2003, Secretary Rumsfeld's new 

military necessity. 

In Iraq, Gen. Miller arrived from Guantanamo in August 2003 in orderto conduct ; 
of DoD counter-terrorism interrogation and detention operations in Iraq. General 
who was then in charge at Abu Ghraib, said that Gen. Millertold her they wanted t 
Abu Ghraib. 60 ' One FBI agent wrote in an e-mail that he was not sure what that m 
thought that it "suggests [Gen. Miller) has continued to support interrogation stra 



fenselink.mil/transcripts/2004/tr20O4091O-secdef1286.htr 

ying notes 552-588. 

Jinski. US Army. Camp Doha, Iraq. February 15, 2004: 89. 
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When he arrived in Iraq, Gen. Miller had with him Secretary Rumsfeld's April 16, 2003 

Force-7 (hereinafter CJTF-7F as a possible model for techniques in Iraq. This memo was 
eventually copied into a new document entitled CJTF-7 Interrogation and Counter-Resistance 
Policy (ICRP). 6,3 This policy was then sent to the 519th Military Intelligence Battalion, which 
added the use of dogs, stress positions, steep management, sensory deprivation, and yelling, 
loud music and light controlfrom its 27 August 2003 memo. 6 " The use of all the techniques 
was to apply to interrogations of detainees, security internees, and Enemy Prisoners of War 
(hereinafter EPWsl." 5 These techniques were formally added to the official CJTF-7 memo 
between September 10 and U, 2003. 616 Upon the guidance and recommendation of the Staff 



On September U, 2003, Lt. Gel 
Resistance Policy, authorizing a dozen interrogation techniques beyond FM 34-52 — five beyond 
those approved for Guantanamo. 618 In doing so, he used reasoning from the President's 
February 7 memorandum denying Geneva Convention protections to alQaeda and Taliban 
detainees 6 " even though the Administration conceded that the Geneva Conventions applied to 
the conflict in Iraq. The memo claimed that the policy was "modeled on the one implemented 
for interrogations conducted at Guantanamo Bay, but modified for applicability to a theater of 
war in which the Geneva Conventions apply." 620 Nevertheless, the policy approved 12 techniques 
beyond what is authorized in the 1987 Army Field Manual 34-52: change of scenery up, change 
of scenery down, dietary manipulation, environmental manipulation, sleep adjustment, false 
flag, isolation, presence of military working dogs, sleep management, yelling, loud music and 

With respect to environmental manipulation, the memo acknowledged, "Based on court cases 
in other countries, some nations may view application of this technique in certain 
circumstances to be inhumane." 622 Regarding isolation, the memo noted that 
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the use of isolation as an interrogation technique requires detailed 
implementation instructions, including specific guidelines regarding th 
length of isolation, medical and psychological review, and approval for 
extensions of the length of isolation by the 205* h Ml BDE Commander. Us 
this technique for more thar 30 days, whether continuous or not. must b 
briefed to 2u5 ,ft Ml BDE Commander priorto implementation. 623 



Some of these techniques, including isolation, presence of military working dogs, and yelling, 
loud music and light control, required approval from Lt. Gen. Sanchez personally before use 
and requests had to be accompanied bya legal review. Yet this restriction was undermined by 
the apparent flexibility given to interrogators: 



important that interrogators be provided 



st "CJTF-7 is operating in a theater of w 
and "(doalition forces will continue to 
:hniques approved undercut those stat( 
i. which is flatly prohibited by the Gene\ 



:ontroversy about the use of psychological coercion continued withi n the Pentagon. On October 
2. 2003. CJTF-7 approved new interrogation rules of engagement," 7 in part because US Central 
:ommand thought the September U memo was unacceptabty aggressive." 8 In the new memo, 
t. Gen. Sanchez approved only the use of approaches contained in the 1987 FM 34-52. Despite 
lis apparent return to the standards of the Army Field Manual, other statements contained in 
ie policy implied permissiveness with use of other techniques. For example, the policy said 
"tat "requests for use of approaches not listed in Enclosure 1 will be submitted to [Lt. Gen. 
anchez] . . and will include a description of the proposed approach and recommended 
afeguards." 62 ' So while limiting approval to those techniques listed in FM 34-52. it also told 
ersonnel that they could use techniques beyond that if they first sought approval. There is 
vidence that such approval was freely given." 
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3d provisions found in the s 



"However, everything that he says and does must be within the Units o 1 the Geneva and Hague 
Conventions, as well as the standards of conduct outlined in the UCMJ."™ The October 12 
policy omitted this portion. The Fay report found that the inclusion of the sentence regarding 
control by the interrogator created confusion among interrogators about the use certain 
techniques. 633 Finally, while it acknowledged the applicability of the Geneva Conventions and 
the requirement to treat all detainees humanely, it also "cited Articles 5 and 78 noting 
i - m ii; that those detainees engaged in activities hostile to security of coalition forces had 
forfeited theirGeneva Convention rights of communication.'"' 34 

On October 16, 2003, an officer of the Joint Interrogation and Debriefing Center produced an 
"Interrogation Rules of Engagement" chart as an aid for interrogators in Iraq based on the 
October 1 2, 2003 policy. 635 It listed the approved approaches, which included all but two of the FM 
34-52 techniques. 636 It also identified the techniques not authorized as interrogation 
techniques, but which nonetheless could be used with Lt. Gen. Sanchez's approval. These 
included change of scenery down, dietary manipulation, environmental manipulation, sleep 
adjustment, isolation for longer than 30 days, presence of military working dogs, sleep 
management, sensory deprivation, and stress positions. According to the Fay report, "the chart 
was confusing." 63 ' Gen. Fay found that 
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C. The Current Situation 

After the Abu Ghraib scandal was exposed in late April and early May 2004, more attention was 
given to what interrogation techniques were actually being used at US-run detention facilities. 
In early May 2004, Gen. Miller admitted the routine use of certain psychologically coercive 
tactics and said their use would end. According to the New York Times, Gen. Miller said, "We 
will no longer, in any circumstances, hood any of the detainees. We will no longer use stress 
positions in any of our interrogations. And we will not use sleep deprivation in any of our 
interrogations."" 2 On May U, 2004, Lt. Gen. Ricardo S. Sanchez, the Commander of the US 
forces in Iraq, reportedly barred virtually all coercive interrogation practices such as forcing 
detainees to crouch for long periods or depriving them of sleep. Yet accordi ng to a senior 
Central Command officer who briefed reporters that day, the Commander would still consider 
requests to hold detainees in isolation for more than 30 days and had reportedly approved 25 
such requests since October 2003." 3 

The different theaters of operation have different policies in effect today. In Guantanamo, the 
April 1 6, 2003 guidance from Secretary Rumsfeld remains in effect. This policy approved 24 
interrogation techniques, including isolation. In Afghanistan new policy was adopted in June 
2004. Details of this policy are classified, but according to the Church executive summary, this 
policy relies almost exclusively on interrogation techniques specifically outlined in FM34-52. S " 
This policy remains in effect for Afghanistan. 

Details are also scarce about current policy in Iraq. According to the Church executive 
summary, the Commander, Multi-national Forces Iraq [hereinafter MNF-II, approved on 
January 27, 2005 a new interrogation policy for Iraq. Evidently, this policy "approves a more 
limited set of techniques for use in Iraq, and also provides additional safeguards and 
prohibitions, rectifies ambiguities, and -significantly -requires commanders to conduct 
training on and verify implementation of the policy and report compliance to the Commander, 
MNF-I."" 5 But the contents of this policy remain confidential. 

Even more troubling than the lack of details on current policy is the fact that many problematic 

2003 Working Group report has not been repudiated, despite the fact that it contains language 
verbatim from the now repudiated 2002 OLC opinion and is presumably still applicable to all 
three theaters of operation. 

In April 2005, it became clear that the Administration continued its strategy of claiming to 
uphold the prohibition on torture and cruel, inhuman and degrading treatment while finding 
ways to avoid it. Human Rights Watch obtained a 142-page final draft document prepared by the 
Joint Chiefs of Staff entitled "Joint Publication 3-63: Joint Doctrine for Detainee Operations."" 6 
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The inhumane treatment of detainees is prohibited by international law and 
DOD policy. There is no military necessity exception to this humane treatment 

le information, nor the provocations by captured/detained personnel 
¥om this obligation. Acts and/or omissions that constitute 



t only 7 pages later, the 


document contradicts this statement. It formalizes "en 


mbatant"asan"additi( 


>nai classification" of detainee and declares that, "they a 


be treated humanely, s 


■ubject to military necessity. . . ." m As noted repeatedly : 



ill-treatment and torture of detainees. This policy, especially wt 

despite the public outrage overwhat happened at Abu Ghraib. The Administration will continue 
to seek justifications and legal maneuvers for using coercive interrogation methods. 

On April 28, 2005, a front page story in the New York Times reported that the Army is preparing to 
issue an updated interrogations manual, to be titled "Human Intelligence Collector 
Operations."*'" This manualwillexpresslyprohibit techniques like stripping prisoners, keeping 
them in stressful positions for prolonged periods, using military dogs to intimidate prisoners, 
and sleep deprivation. 452 According to the Times, "[alccompanying the new manual, which runs 
more than 200 pages, will be a separate classified training document that will provide dozens of 
interrogation sessions and go into exacting detail on what procedures may or may not be used, 
and in what circumstances." 653 If what the NewYork Times reports is true, these prohibitions 
are good. But it does not go far enough. The article does not mention whether other 
psychologically abusive techniques, like isolation, other methods of inducing fear, and other 
forms of sexual and cultural humiliation, are prohibited. There also is no mention of whether 
exceptions are permitted. The "unlawful combatant" category permits military necessity to 
override humane treatment: what does that mean for the specific prohibitions in this new 
manual? The new manual must be publicly released so that these issues can be identified and 
solved. Additionally, this manual is applicable only to the Armed Forces; it does not guide 
interrogations by the CIA or other agencies. This gap m ust be addressed. 

D. Other Governmental Agencies 

The CIA played a major role in the development of the legal framework to permit coercive 
interrogation techniques. As mentioned above, the February 7, 2002 directive from President 
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authorizing the ClAto use abusive treatment against detainees. 15 ' And, as explained above, the 
CIA sought clarification of the legality of certain tactics, leading to the infamous August 2002 
0LC opinion and a still-classified companion document that outlined specific methods the 
agency could use. 455 Reportedly, the CIA views the repudiation of the 2002 OLC opinion as 
"undercutting its authority to use coercive methods in interrogations."' 54 

CIA policy and the CIA's treatment of detainees are shrouded in secrecy, but some details are 
known. There have been reports that the CIA operates interrogation centers at Bagram Air 
Force Base in Afghanistan and in other locations. 45 ' Apparently the CIA has used techniques of 

techniques, "not quite torture, but about as close as you can get." 15 ' The CIA also reportedly 
"hid" some detainees by keeping them unregistered and placed in certain cells, including at 
Abu Ghraib. 440 Finally, the CIA has used a process called extraordinary rendition, in which it 
turns suspects over to countries that are known to employ torture techniques in gathering 
information. 441 American and foreign intelligence officials acknowledged that suspects were 
sent to Jordan, Syria, and Egypt, 442 all countries that the US has criticized for using 
psychological torture. 6 " 

With respect to the FBI, there is evidence that FBI policy to treat detainees humanely conflicted 
with DoD policy and there is evidence that FBI agents expressed concerns about what they 
witnessed upon visiting DoD-run detention facilities. 

There is evidence that FBI agents witnessed techniques that they considered abusive when they 
visited DoD-run detention facilities. One e-mail from an FBI agent about Guantanamo said that 

Advisor on interrogation techniques was aware of extreme interrogation techniques that were 

"I did observe treatment [at Guantanamo] that was not only aggressive, but personally very 

government contract employees and [redacted]." 446 






isntsShed Light on CIA 



leased/FBI. 121 504.5054.pdt. Accessed April 27, 2005. 
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On July U, 2004, T.J. Harrington, Deputy Assistant Directorof the Counterterrorism Di' 
the FBI, sent a letter to Maj. Gen. Ryder regarding three situations where FBI agents wh 
the use of "highly aggressive" interrogation techniques being used against detainees at 
Guantanamo. He notes, "Although [the person who first brought these concerns to DoD 
attention] was assured that the general concerns expressed, and the debate between th> 
and DoD regarding the treatment of detainees was known to officials in the Pentagon, I 
record that our specific concerns regarding these three situations were communicated 
for appropriate action." 464 

Evidence also indicates that the FBI and DoD were engaged in a struggle to define what 

Guantanamo said that the FBI's Military Liaison and Detainee 
information be documented to protect the FBI. MLDU has had 
position against use of some of DOD's interrogation practices, 
these latest techniques until recently." 64 ' 

OnMay5,2004inaserie 
Behavioral Assessment 
[redacted] as they opinet 



On May 10, 2004, an FBI agent wrote an e-mail that says, "We did advise each supervis 
went to GTMO to stay in line with Bureau policy and not deviate from that (as well as m 
aware of some of the issues regarding DoD techniques)." 44 'The agent also states that 

on law enforcement techniques compared to DoD techniques. 470 It says, "Both agreec 
Bureau has their way of doBJng business and DoD has their marching orders from th< 
Def." 4 " The e-mail goes on to note, "In my weekly meetings with DOJ we often di; 
techniques and how they were not effective or producing Intel that was reliable." 4 " The ag> 

happened because the DoD wanted to "get more out of him."' 4 " He also explains how Gen 
Miller, FBI, and others met with the Pentagon Detainee Policy Committee. During the me 
the agent "voiced concerns that the intel produced was nothing more than what FBI got us 
simple investigative techniques." 6 ' 5 He said the conversations were "somewhat heated" a 
that "DoD finally admitted the information was the same info the Bureau obtained" but the 
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:illdid not prevent them from continuing' 
3ted May 1 0, 2004 says that BAU wrote an < 



On May 19, 2004, the FBI sent an electronic communication IEC) to all divisions. 67 ' Its purpose 
was to remind FBI personnel of FBI policy in light of the Abu Ghraib abuses. It stated that FBI 
policy "has consistently provided that FBI personnel may not obtain statements during 
interrogations by the use of force, threats, physical abuse, threats of such abuse or severe 
physical conditions." 480 it reiterated, "It is the policy of the FBI that no interrogation of 
detainees, regardless of status, shall be conducted using methods which could be interpreted 
as inherently coercive, such as physical abuse or the threat of such abuse to the person being 
interrogated or to any third party, or imposing severe physical conditions." 48 ' The EC also states 
that if FBI employees know or suspect non-FBI personnel have abused or are abusing or 
mistreating a detainee, they must report the incident. 
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VI. Legal Prohibitions against the Use of Psychological 1 
and Cruel, Inhuman and Degrading Treatment 

The use of psychologically abusive interrogation methods by US forces n Afghanis! 
Guantaramo, and Iraq are in direct violation of the prohibition against torture and c 
inhuman and degrading treatrrent. which isfirnly established in US law, internal 
signed by the US, and other international instruments. 
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POWs who refuse to give information from threats, insults, or exposure to unpleasant 



The Third Geneva Convention defines POWs and deli neates general provisions that prohibi; 
abusive treatment of POWs and protect their health: 

• Article 13 requires that POWs must at all times be treated humanely, and that any 
unlawful act or omission by the detaining power that causes death or seriously 
endangers the health of a POW will be regarded as a serious breach of the 
Convention. 48 ' 

• Article H says that POWs are entitled to respect fortheir person and their honor." 1 

• Article 87 forbids collective punishment for individual acts, corporal punishment, 

• Article 89 says that in no case shall disciplinary punishments be inhuman, brutal 



le Third Geneva Convention descr 



2. Fourth Geneva Convention 

The Fourth Geneva Convention protects civilians in times of war. Like the Third Geneva 
Convention, the Fourth provides a specific prohibition on coercion. Article 31 provides tha 
physical or moral coercion shall be exercised against protected persons, in particular to ol 
information from them orfrom third parties." 655 
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Third and Four 


various detention facilities in Iraq during 2003, reported to the US that 
ovisions of the Geneva Conventions by using psychologically abusive 
In its February 2004 report, the ICRC said: 

nment, several months after their arrest, in strict solitary confinemen 
f sunlight for nearly 23 hours a day constituted a serious violation of th 
h Geneva Conventions." 



forms of internment provided for in the Third and Fourth Geneva Conventions It 

cannot be used as a regular, ordinary mode of holding of prisoners of war or civilian 
i nternees. The ICRC reminds the authorities of the Coalition Forces in Iraq that 

Convention and Articles 27, 41, 42, 78, 82, 1 18, 125 of the Fourth Geneva Convention." 6 " 
• The ICRC also found violations of Articles 13. 14, 17, 87 of the Third Geneva Convention 
and Articles 5, 27, 31 , 32, 33 of the Fourth Geneva Convention. 
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ID) the threat that another person will imminently be subjected to death, severe 

The death threats and mock executions used on detainees in Afghanistan, Iraq, and 
Guantanamo fall under part (C) of the statute, as they are threats of imminent death. In fact, 
even the 2002 OLC memo recognized that "subjecting a prisoner to mock executions ... would 

torture underthe statute.' 03 Threats made about detainees' family members and relatives also 
qualify as torture, and are covered by part (D) of the statute. The use of military working dogs 
qualifies under part (A): the "threatened infliction of severe physical pain or suffering," and in 

!> ilpai i ufferinc M. , » he 20I OLCopinioi ?id that threats of rape or sexual 
assault could constitute torture underthe statute. 704 As shown above, the use of sensory 
deprivation, including prolonged isolation and sleep deprivation, is clearly meant to and does 
"disrupt profoundly the senses or the personality" 705 and therefore qualifies as torture under 
part IB). 

As explained above, however, the Office of Legal Counsel's latest interpretation of the statute 
undermines the plain interpretation of severe mentalpain or suffering. 704 Its interpretation 
could mean that the fourtypes of procedures specifically enumerated in the statute will not 



acts to amount to 



le types of psychologically coercive interrogation techniques employed by US personnel in 
fghanistan, Iraq, and Guantanamo have been shown to have devastating and long-lasting 
lental harm. Thus, although PHR strongly disagrees with OLC's interpretation of the statute, 
ie believe these technique " ' ' " 
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2. Other US Statutes 

courts have consi ! r j*l it r, itutes torture in cases brought under the AlienTort Claims 
Act 707 (hereinafter ATCAI and the Torture Victims Protection Act™ (hereinafter TVPAl. 

In one case brought under both ATCA and the TVPA, a court found that mental torture include! 
fearing "they would be killed by [defendant] during the beatings he inflicted or during games o 
'Russian roulette.'" 70 ' The court noted that the plaintiffs continue to suffer long-term 
psychological harm, including anxiety, nervousness, frequent nightmares, depression, 

difficulty sleeping, inability to work, and difficulty trusting people. 710 The 2002 OLC opinion res 

federal anti-torture statute, the harm must be of a substantial duration. 7 " The 2004 OLC opini 
also cites this case, similarly pointing out that the "mental effects were continuing years aftei 
the infliction of the predicate acts."'" But the 2004 OLC opinion specifically rejected the 2002 
OLC opinion's conclusion that "to constitute 'prolonged mental harm,' there must be 
'significant psychological harm of significant duration, e.g., lasting for months or even 
years.'"" 3 Its reading of the case, however, suggests otherwise.'" 
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the abuses to which he testified— including the eight years during which he was held in solitary 
or near-solitary confinement— constituted a single course of conduct of torture." 7 " 

forces in the "war on terror," OLC pointed to these cases in its 2004 opinion to support its 
determination that condLCt constituting torture under the federal anti-torture statute is 

psychological coercion but found them insufficient to meet the definition of torture. For 
example, in one TVPA case a plaintiff alleged she was interrogated and then held 
incommunicado, threatened with death, and forcibly separated from her husband. 7 " Although 
the district court found that the plaintiff had stated a claim for torture on which relief could be 
granted, 720 the appeals court reversed. 721 It said, "Although these alleged acts certainly reflect a 
bent toward cruelty on the part of their perpetrators, they are not in themselves so unusually 
cruel or sufficiently extreme and outrageous as to constitute torture • ■ ■ " in 

3. US Constitution 

Certain practices may not rise to the level of intensity to constitute psychological torture. They 
will, however, constitute cruel, inhuman, or degrading treatment or punishment. When the US 
ratified the Convention against Torture, it issued a reservation to Article 16, which prohibits the 



punishment prohibited by the Fifth, Eighth and/or Fourteenth Amendments to 

prudence under each of these Amendments makes clear that many of the psychologically 
:ive techniques qualify as cruel and unusual punishment under domestic law, and thus 



he Eighth Amendment. Forexample, the United States Di 
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it door kept closed as a disciplinary measure. 724 The court recognized the harmful heal 
.sequences of being isolated in the cells, even the ones without a closed front door. Itfoi 
t "ftjhe impact of confinement on Control Unit prisoners' mental and physical health ca 
mfut, debilitatinganddehumamzh i Tft ■ ound that use of the closed front ce 
istituted a violation of the Eighth Amendment's prohibition on cruel and unusual 

it cells], along with the lack of any idea about what could be done to be released from the 



iment to be a violation of the Eighth Amendment and even called it tantamount to torture. 
;e concerning the prison system in Texas, the court found that inmates in administrative 
segregation "suffer actual psychological harm from their almost total deprivation of human 
' 1, mental stimulus, personal property and human dignity."' 27 The court went on to say, "It 
thout question that an incarceration that inflicts daily, permanently damaging, physical 
ind pain is unconstitutional. Such a practice would be designated as torture."' 28 The 
\erefore found a violation of the Constitution's prohibition against cruel and unusual 
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With respect to the due proces 
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). US Military Law, Regulations, and Guidelines 

/, Uniform Code of Military Justice 

IS military personnel are subject to the UCMJ. 738 This code applies to US forces on act 
t all times and in all places throughout the world. Like Army policy, the UCMJ prohibi 

naltreatment. 73 ' According to the Working Group report, the cruelty, oppression, or 
naltreatment need not be physical." Article 1 28 prohibits assault, which includes th< 
Ireatening words accompanied by a menacing act or gesture." 1 

,s noted above, the Beaver memorandum regarding interrogation techniques found th 

28 of the UCMJ. 7 ' 2 The memo similarly found that threatening a detainee with death r 

grees. It states, "The absence of threats in interrogation is intentional, as their enforc 
nd use normally constitute violations of international law and may result in prosecuti 
ie UCMJ." 7 " 
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General Fay found that keeping detainees in a state of undre 
at Abu Ghraib was clearly degrading and humiliating and vie 
regulations. 745 



tives regarding treatment of detainees include: 

to treat detainees with respect fortheir person and honorandi 

to protect detainees against violence, insults, or any form of in 
ral Fay concluded in his report on Abu Ghraib that all of these din 



3. Army Field Manual 34-52 

Army Field Manual 34-52 provides generalguidelines for commanders, staff officers, and other 

outlines procedures for handling sources of interrogations, the processing of documents, and 
the reporting of intelligence gained through interrogation. FM 34-52 specifically prohibits the 
use of force, mental torture, threats, and inhumane treatment. It says: 
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;d bythe US Government. .. 



Other Field Manuals also contain relevant provisions. For example, FM 3-19,40 specif ica 
directs that internees will retain their clothing. 7 " General Fay found a violation of this dii 
because detainees were stripped of their clothes during interrogations at Abu Ghraib. 758 

D. International Human Rights Treaties 

The US has ratified the International Covenant on Civil and Political Rights (hereinafter II 

treatment. The treaty bodies responsible for interpreting the treaties have made clear the 
that the use of psychologically coercive techniques can have harmful psychological 

?. International Covenant on Civil and Political Rights IICCPR1 

The United States ratified the International Covenant on Civil and Political Rights in 1992. 
Article 7 of the ICCPR prohibits both torture and cruel, inhuman or degrading treatment c 
punishment.™ According to the Human Rights Committee, which is charged with interj 
the treaty and hearing cases that arise under it, "Mheaim of the provisions of article 7 . . 
protect both the dignity and the physical and mental integrity of the individual." 740 Indeed, 
Human Rights Committee has said that the prohibition in article 7 relates not only to acts 
cause physical pain but also to acts that cause mental suffering to the victim." 1 Article 7 

even in situations of public emergency 743 and that no justifications, such as those based < 
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e 7's prohibition of torture and cruel, inhuman, and degrading treatment is 
ilemented by positive requirements in article 10, paragraph 1, which says, "AUperso 

s human person."' 65 The Human Rights Committee explained: 

Article 10, paragraph 1, imposes on States parties a positive obligation towards 
persons who are particularly vulnerable because of their status as persons 
deprived of their liberty, and complements for them the ban on torture or other 
cruel, inhuman or degrading treatment or punishment contained in Article 7 of 
the Covenant. Thus, not only may persons deprived of their liberty not be 

subjected to any hardship or constraint other than that resulting from the 

guaranteed under the same conditions as for that of free persons.'" 



ng observations regarding Israel's compliance with the treaty, th 



le methods of handcuffing, hooding, shaking and sleep deprivation I 
and continue to be used as interrogation techniques, either alone or 
ination. The Committee is of the view that the guidelines can give ri: 
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Torture says that these prohi 



and Other Cruel, Inhuman, or Degrading 

. . .ion against Torture proh""" J - J ~* 

i degrading treatment.™ Like the ICCPR, tf 



interrogation techniques and has said that they constitute torture and ill-treatment, thereby 
violating the Convention against Torture's provisions. 

In 1997, the Committee Against Torture considered techniques used by Israel. These include 
111 restraining in very painful conditions, 121 hooding under special conditions, 13] sounding 
loud music for prolonged periods, (4] sleep deprivation for prolonged periods, [51 threats, 
including death threats, (6) violent shaking, and 171 using cold airto chill. The Committee fo 
that they are "in the Committee's view, breaches of article 16 and also constitute torture as 
defined in article 1 of the Convention. This conclusion is particularly evident where such 

The Committee returned to methods of interrogation used by the Israeli Security Agency in 
2001 , when it considered Israel's report." 3 The Israel Supreme Court had just issued a deci 
on the methods of interrogation,'" including covering a suspect's head with an opaque sacl< 
during interrogation. The Court held that such a method is not inherent to an interrogation, 
forbidden, and "harms the suspect and his [human) image. It degrades 

him "" s The Court similarly prohibited the playing of loud music while in a stress 

position/ 74 With respect to sleep deprivation, the Court noted that interrogations maybelen 
and as a "side effect" may cause a person not to be able to sleep during the interrogation. Thi 
Court noted, however, that the situation changes if 

sleep deprivation shifts from being a 'side effect' inherent to the interrogation, 
to [being] an end in itself. If the suspect is intentionally deprived of sleep for a 
prolonged period of time, for the purpose of tiring him out or 'breaking' him - it 
shall not fall within the scope of a fair and reasonable investigation. Such 
means harm the rights and dignity of the suspect in a manner surpassing that 
which is required. 7 " 
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completely. It fell short of the obligations imposed by the Convention 
pressure; in otherwords the [Israel Security Agencyl could continue 



'necessity' defense! does not in itself authorize the administration to carryout 

consideration of the Republic of Korea's report in 1996, the Committee against Torture 
>ssed concern about reports from NGOs that show that many political suspects continued 
dure various methods of ill-treatment during interrogation. It singled out the use of sleep 
vation: "The steep deprivation practiced on suspects, which may in some cases constitute 
re and which seems to be routinely used to extract confessions, is unacceptable." m In 

the Committee Against Torture said that blindfolding during interrogation "should be 



the Committee notes that the cell measured 8 by 2 and had no windows, that the woman had r 
radio and TV was only available upon payment of a fee, and that she was never informed about 
the access to certain books from a local library. The Committee also noted that the prison 
doctor reported that the woman was "close to a psychotic breakdown... [which] can fully be 
explained as the result of incarceration and solitary confinement." 782 The Committee against 



is clear from the Committee's concluding observations [to Denmark] that 
ilitary confinement, particularly in cases of pre-trial detention, is conside 
have extremely serious mental and psychological consequences for the 
Hainee; States parties are encouraged to abolish the practice. Althoug h 
jolition is preferable, the concluding observations of the Committee reveal 
at solitary confinement should be applied only in exceptional cases and n< 
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Torture expressed concerns about "[clases of prolonged non-volur 
[solitary confinement!, the strict conditions of which may amount 


the Committee against 
itary segregation in dete 


E. US State Department Report on Human Rights 




and degrading treatment over many years can be found in the anni 


lal Country Reports on 



Human Rights Practices by the US State Department. These reports describe the status of 
internationally recognized human rights in nearly all countries outside the US. In the 2005 
report's section on torture and other cruel, inhuman, or degrading treatment or punishment, 

"humiliations such as public nakedness," and "being forced to stand-up and sit-down to the 
point of collapse." 765 The report criticizes Egypt, for example, as having a "systematic pattern of 
torture" 784 and points to stripping prisoners naked and blindfolding them and the use of threats, 
including threats of rape.' 8 ' With respect to Iran, the report criticizes the use of sleep 
deprivation, "prolonged solitary confinement with sensory deprivation," and threats of 
execution.™ The report condemns Libya for threats of attack by dogs and calls them acts of 
torture.' 8 ' Other countries, including North Korea,™ Jordan, 7 " Pakistan, 792 Saudi Arabia, 7 ' 3 and 

these very techniques were approved and systematically used by the United States as methods of 
interrogation in the "war on terror." 

F. Special Rapporteur on Torture 

The Special Rapporteur on Torture, an independent expert mandated by the United Nations 
Human Rights Commission to report on the situation of torture around the world, has 
considered a wide range o ; psychologically coercive interrogation techniques and their effects 
on detainees. In 20G4, the Spec al Rapporteur specifically responded to allegations about the 
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The Special Rapporteur has recently received information on certain methods 
that have been condoned and used to secure information from suspected 
terrorists. They notably include holding detainees in painful and/or stressful 
positions, depriving them of sleep and light for prolonged periods, exposing 
them to extremes of heat, cold, noise and light, hooding, depriving them of 
clothing, stripping detainees naked and threatening them with dogs. The 

unanimous in stating that such methods violate the prohibition of torture and 



A number of decisions by human rights monitoring mechanisms have referred 
to the notion of mental pain or suffering, including suffering through 

forms of ill-treatment. Similarly, international humanitarian law prohibits at 
any time and any place whatsoever any threats to commit violence to the life, 
health and physical or mental well-being of persons. It is my opinion that 
serious and credible threats, including death threats, to the physical integrity of 
the victim orathird person can amount to cruel, inhuman or degrading 

As for solitary confinement, the Special Rapporteur expressed particular concern, noting that 

torture."'" The Special Rapporteur also said that solitary confinement can amount to cruel, 
inhuman or degrading treatment. 800 He has recognized that prolonged solitary confinement in 

on the psychological and moral integrity of the prisoner. 801 He has noted a specific limitation in 
its use; in a report to Chile, the Special Rapporteur on Torture said, "Judges should not have the 



scipline, for more than two days." 81 



ier Cruel, Inhuman or Di 
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The Special Rapporteur notes with serious concern that attempts have been 

Convention Against Torture In this respect, the Special Rapporteur wishes 

to stress that the definition contained in the Convention cannot be altered by 
events or in accordance with the will or interest of States. The Special 
Rapporteur also wishes to recall that the prohibition applies equally to torture 
and to cruel, inhuman or degrading treatment or punishment, 813 

30 made clear that the prohibition on torture applies regardless of legal status of 

[Although the status of detainees may remain unclear, there is no uncertainty 
as to the international obligations, standards and protections that apply to 
them, the prohibition of torture being applicable to all individuals without 



ng aware of the threats posed by terrorism and recognizing the duty of 
protect their citizens and the security of the State against such 

hibitionoftortureandoil~uci.il of ill '[eatmentmeansthatno 



G. Other International I 

Other international instruments, including the American Convention on Human Rights, the 
European Convention for the Protection of Human Rights and Fundamental Freedoms and the 
European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment, also have found the use of psychologically coercive interrogation techniques to 

Although the US is not a party to these treaties, the jurisprudence that has developed from them 
is some of the most fully developed in the human rights movement and is therefore a useful 
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barometer of the international view of what actions amount to torture or cruel, ir 
degrading treatment. As the 2002 OLC opinion noted, international decisions "pi 

and [the federal anti-torture statute]."™ 

1. American Convention on Human Rights 

The American Convention on Human Rights, which was signed by US in 1977 bi 

has a specific prohibition of torture and cruel, inhuman or degrading treatment 

persons deprived of their liberty shall bi 



In the Loayza Tamayocase, the Inter-American Court of Human Rights held, "The violation of 
the right to physical and psychological integrity of persons is a category of violation that has 

or cruel, inhuman or degrading treatment with varying degrees of physical and psychological 



) explained what it meant by degradation and respect for dignity in the context of a s 

The degrading aspect is characterized by the fear, anxietyand inferiority 
induced for the purpose of humiliating and degrading the victim and breaking 
his physicaland moral resistance — That situation is exacerbated bythe 
vulnerability of a person who is unlawfully detained . .. Any use of force that is 
not strictly necessary to ensure proper behavior on the part of the detainee 
constitutes an assault on the dignity of the person ... in violation of Article 5 of 
the American Convention. The exigencies of the investigation and the 
undeniable difficulties encountered in the anti-terrorist struggle must not be 
allowed to restrict the protection of a person's right to physical integrity. 6 "' 



3r-American Court of Human Rights h 
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2. European Convention for the Protection of Human Rights and Fundamental Freedom 

Article 3 of the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (hereinafter European Convention) has a strict prohibition on torture and inhuman 
or degrading treatment or punishment. 813 The European Convention, however, does not conta 
a definition of torture and does not specifically mention a prohibition on mental or 
psychological torture. The European Court of Human Rights [hereinafter European Courtl, 

as noted, "Even in the most difficult 
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jatmenl " es opposed to "torture" could be classified differently in future. It 
xes the view that the increasingly high standard being required in the area i 
e protection of human rights and fundamental liberties correspondingly an 
evitably requires greater firmness in assessing breaches of the fu 



In a 1998 case considered by the European Court, the applicant had been blindfolded while being 
aggressively interrogated, assaulted and threatened with death, detained for four days in total 
darkness in sub-zero temperatures with no bed or blankets, and denied food and liquids. He 
also was stripped naked, hosed with cold water, beaten with a truncheon on his body and the 
soles of his feet, and had electric shocks administered to his fingers and toes. 822 The European 
Court found a violation of Article 3 of the Convention. 823 

In a 1997 case, the a 






In one case, the European Court noted in particular "threats made concerning the ill-treat! 
of [the applicant's] children, which caused the applicant intense fear and apprehension. T 
treatment left the applicant with long-term symptoms of anxiety and insecurity, diagnosed 
post-traumatic stress disorder and requiring treatment by medication."* 26 The Court there 
finds that "[the applicant] was a victim of very serious and cruel suffering that may be 



»e before the European Court, an applicant was stripped na 
lice officer, with the intention of humiliating him. He was 
I organs and the food he had received from his visitor were 



ition no. 52/1997/836/1042.. 
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In another, the applicant was stripped to his underwear in front of a group of prison guards and 
the guards verbally abused and derided the applicant. 82 ' The European Court found, "Their 
behavioui i j c seintl pplicant -"lings of humiliation and inferiority. This, in 

the Court's view, showed a lack of respect for the applicant's human dignity." 130 Accordingly, 
there was a violation of Article 3. 831 

The European Court has considered various forms of sensory deprivation and has consistently 
found it to have negative health consequences and to violate Article 3's prohibition on torture 
and/or cruel, inhuman and degrading treatment. Indeed, the Court has said that "complete 
sensory isolation, coupled with total social isolation can destroy the personality and constitutes 
a form of inhuman treatment which cannot be justified by the requirements of security or any 

other reason " 8K Similarly, the European Court said "that artificially depriving prisoners of 

>" i» it 5 biindfoldingthemforlengthy periodsspreadoverseveraldays may, when 
combined with other ill-treatment, subject them to strong psychological and physical 



In one case, the applicant, who being held in prison under a death sentence, was locked up for 
24 hours a day in cells which offered a very restricted living space and had covered windows 
blocking access to natural light. 834 In addition, there was no provision for any outdoor exercise, 
and there was little or no opportunity for activities by which the applicant could occupy himself 
or have contact with others. 835 The European Court said, "It considers that the conditions of 
detention ... must have caused him considerable mental suffering, diminishing his human 
dignity."™ According, there was a violation of Article 3 of the European Convention. 

In another case, the European Court found that the applicant was detained in very strict 
isolation for eight years, with no contact with other prisoners, no news from the outside, and no 
right to contact his lawyer or receive regular visits from his family. In addition, his cell was 
unheated, and had no natural light source orventilation. The European Court noted that the 

Article 3. w 

solitary confinement in an unheated, badly ventilated cell without natural light. The European 
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ourt said, "such treatment was apt to engender pain and suffering, both physicE 

i him feelings of fear, anxiety and vulnerability likely to humiliate and debase hi 
is resistance and will." 838 Accordingly, the Court found a violation of Article 3. 

3. European Convention for the Prevention of Torture and Inhuman or Degi 



The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment grew out of Article 3 of the European Convention on Human Rights. Again, 
although the US is not a party to this instrument, its interpretation is instructive in considering 

The European Committee forthe Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (hereinafter CPTI, which ensures implementation of the Convention, has said that 
psychologically coercive interrogation techniques can constitute methods of torture and ill- 



a visit to the Russian Federation, the CPT s= 
iidered to amourt to psychological torture." 83 
d "that the practice of placing prisoners nake 



The CPT has paid "particular attention to prisoners detained in conditions akin to solitary 

confinement Solitary confinement can. in certain circumstances, amount to inhuman anc 

degrading treatment; in any event, all forms of solitary confinement should be as short as 
possible." 8 ' 1 The CPT has acknowledged the harmful consecuences of solitary confinement. It 
said, "It is generally acknowledged that all forms of solitary confinement without appropriate 
mental and physical stimulation are likely, in the long term, to have damaging effects, resulting 
in deterioration of mental faculties and social abilities ~ >a 



Id. Para. 73. Emphasis adi 



and Inhuman or Degrading Treatment or Punishment ICPT] from 
-grading Treatment or Punishment [CPT] from 7 to 17 June 1998. 
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It has condemned cither psychologically coercive interrogation various techniques; 

tear gas, "can only be justified in very exceptional circumstances." 843 

including sleep deprivation, prolonged standing, blindfolding, and threats to harm the 
detainee and/or family members. 844 
• In a visit report to the former Yugoslav Republic of Macedonia, the CPT listed sleep 
deprivation during prolonged periods and mock executions as types of ill-treatment 
being used. 845 

Based on a consideration of criminal, constitutional, and military US law, it is clear that the 
use of psychologically abusive interrogation methods is a violation of the federal anti-torture 
statute, the US Constitution, and military law and regulations. It is also a violation of 
international human rights treaties to which the US is a party. Finally, after considering other 
international instruments and jurisprudence surrounding interrogation methods, it is clear 
that the use of psychologically abusive interrogation methods places the US out of step with the 
rest of the world, even though it claims to be a human rights standard setter and role model. 
The US is clearly not fulfilling its legal obligations to prevent torture and cruel, inhuman, or 
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VII. Conclusion 

The descent into routine use of psychological torture required a willingness to depart from 
values, law, and practices long enshrined in military and civilian investigative traditions. The 
process inexorably followed from the willingness to "take the gloves off" and replace the firm 
and unyielding standards of the Geneva Conventions and Convention against Torture with some 
vague notion of "humaneness," which was always to be balanced against claimed military 
necessity. After that, practices in the field, legal interpretations, arid policy directives all 
reinforced one another. At Abu Ghraib, for example, nakedness became an accepted part of 
interrogation strategyand Pentagon lawyers found a way to justify its use, which in turn served 
to reinforce its use. The authors of the policies recognized that many of the coercive and 
abusive techniques were very harmful and degrading, so they introduced bogus "safeguards" 
like medical sign-offs, command approval, and monitoring. There is no indication that these 
supposed safeguards were carried out; on the contrary, the evidence suggests that even 
limitations placed in directives on abusive techniques that had become commonplace had little 
effect. Like allforms of abuse, once unleashed, psychological torture became the norm. 

The full extent of psychological torture remains unknown. In the first place, despite the 

detainees were subjected to sleep deprivation and to what effect? How many have been kept in 
isolation for days, weeks, and even months at a time? Who signed off on interrogation plans 
allowing illegal techniques? Whatwastheroleof medical personnel in interrogation planning 
and monitoring? What was the impact on the detainees - perhaps numbering in the thousands 
- subjected to psychological torture? Freedom of Information Act requests and leaked 

subpoena documents and witnesses. 

Second, there has been no accountability at the highest levels. 

s. The United States gives more than $5 
m yet it has never acknowledged the 

lort does not address the impact of 



Finally, and most disturbing of all, there are strong indications that psychological tortu: 

interrogation manual will eliminate techniques like stripping prisoners, keeping them 

deprivation is a welcome sign but it remains unclearwhether other techniques, includi 
isolation and severe humiliation, remain permitted, and whether there are exceptions < 
the behest of commanders or for certain detainees. And while the December 2004 opin 
the Office of Legal Counsel of the Justice Department largely restored individual accour 
for engaging in physical torture, it essentially immunized military and intelligence offic 
from liability for psychological torture. The elimination of psychological torture require 
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VIII. Recommendations 



A. End and Prohibit Use of Psychological Torture 

1 . All agencies of the United States government should end the use of all 

r i ,1 orally coercive interrogation methods and custodial practices against detainees that 
amount to torture or cruel, inhuman and degrading treatment or punishment, including but 
not limited to the use of death threats, mock executions, military working dogs, cultural and 
sexual humiliation, sensory deprivation and overload, isolation, and sleep deprivation. These 
prohibitions should be contained in instructions to US personnel and contract employees 
issued by the Department of Defense, the Central Intelligence Agency (CIA) and other agencies 

2. In this connection, the Department of Defense should also repudiate the Working 
Group report from April 2003, which incorporated language verbatim from the August 2002 
torture opinion by the Off ice of Legal Counsel of the Department of Justice and approved the use 
of interrogation techniques that amount to psychological torture or cruel, inhuman or 
degrading treatment. 

and international law. including psychological torture, should be fully included in the training 
of military and intelligence personnel, and other persons who may be involved in the custody, 



1. The Department of Justice should repudiateand withdraw the December 30, 2004 
opinion of the Office of Legal Counsel that purports to interpret the federal anti-torture statute I 

interpretation that is consistent with the language of the statute criminalizing torture, the 

regarding psychological torture under domestic and international law. 

2. The Department of Justice should provide guidance on the prohibition of cruel, 
inhuman, or degrading treatment, which is embodied in Article 16 of the Convention against 
Torture, that is consistent with the Senate Reservation in adopting the Convention. 



3. The Department of Justice should make clear that the obligations of the Unite 
i prohibit the use of cruel, inhuman or degrading treatment extend to the CIA. 


d States 


i. The Department of Justice and White House Counsel should withdraw opinio 
I Qaeda and Taliban detainees are not covered under the Geneva Conventions. 


.stha. 



Case 1 :05-cv-02367-UNA Document 37-5 Filed 07/21/2006 Page 63 of 64 



C. Publicly Disclose 



The United States should provide compensatior 
including psychological torture. For individual 
:es should be provided to assure the individuals 
. Forthosewho remain in custody, rehabilitatio 

F. Permit Ongoing Monitoring 



S. Promote Ethical Practice by Military Medical 

1 . The Department of Defense should respect the duty of hi 
3ate in any way in torture and/or ill treatment as provided in 
ation's Declaration of Tokyo and the UN Principles of Medic: 
th Personnel, Particularly Physicians, in the Protection of F 



ry medical personnel and assure th. 



use of torture, including psychological torture, and cruel, inhuman and degrading treatment by 
US personnel at detention facilities in Afghanistan, Iraq, and Guantanamo. Its mandate should 
include the role of medical personnel in advising interrogators and custodians about 

providing medical records to interrogators, reporting on abuses they may have witnessed, and 
engaging in policy-making on interrogation. The commission should have subpoena power for 
personnel and documents (including tasking orders, physician reports, and cable traffic related 
to the health of detainees), hold hearings, and report publicly. 
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Congressional co 
States government. 

C, Legal refor 

1. Enact legistatic 

the op 



3. Enact legislation requiring that medical personnel abide by ethical requirements of 
sir profession regarding the custody and interrogation of detainees and that they be protected 
»m pressures from commanders to subordinate their ethical responsibilities to the policies of 



